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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1 .704(b). 
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1 )^ Responsive to communication(s) filed on 24 September 2003 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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5) D Claim(s) is/are allowed. 

6) ^3 Claim(s) 1^42 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)Q objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claimsl-42 rejected under 35 U.S.C. 103(a) as being unpatentable over Bare (U.S 
2003/0016624) and Hatakeyama (U.S. 6,542,468). 

As per claims 1,15,29 Hatakeyama disclosed a method for selecting one of multiple data paths to 
a device, comprising: selecting one of multiple paths indicated as enabled to transmit data, 
wherein a path is indicated as enabled or disabled (Page. 3, col. 0030-0032); 

However Bare did not disclose in details of gathering transfer time data for each enabled path 
capable of being selected; and indicating paths as disabled having transfer time data satisfying a 
threshold, wherein paths indicated as disabled are not capable of being selected to use to transmit 
data. 

In the same field of endeavor Hatakeyama disclosed a method and a storage medium for 
autonomous selecting an optimum path by recording transmission data and response time per 
unit data length of response data, which is returned from a destination node to a transmission 
node, and by estimating the response time for each path by using the recorded information, when 
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the data requesting a service is transmitted from the transmission source node to the transmission 
destination node. 

It would have been obvious to one having ordinary skill in the art at the time of the invention 
was made to have incorporated a method and a storage medium for autonomous selecting an 
optimum path by recording transmission data and response time per unit data length of response 
data, which is returned from a destination node to a transmission node, and by estimating the 
response time for each path by using the recorded information, when the data requesting a 
service is transmitted from the transmission source node to the transmission destination node as 
disclosed by Hatakeyama in the method of Bare because with the conventional path selecting 
apparatuses, a repeater contagious to a client can be selected in static manner. That is, it is 
impossible to select a path in a dynamic manner as the performance of each repeater dynamically 
varies (col. 4, lines 31-36). 

3. As per claims 2,16,30 Bare and Hatakeyama disclosed indicating one disabled path as 
enabled after performing a threshold number of transfer operations (Hatakeyama, col. 5, lines 37- 
42). 

4. As per claims 3,17,3 1 Bare and Hatakeyama disclosed disabling the path for a first 
threshold number of transfer operations if the path has a transfer data time satisfying a first 
threshold; and disabling the path for a second threshold number of transfer operations if the path 
has a transfer data time satisfying a second threshold Hatakeyama, col. 11, lines 32-47). 
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5. As per claims 4,18,32 Bare and Hatakeyama disclosed wherein transfer time data is 
gathered by path and transfer size, wherein a path is disabled for a given transfer size and 
wherein one path disabled for one transfer size is capable of being enabled for at least one other 
transfer size (Bare, Page. 28, lines 0365-0367). 

6. As per claims 5,19,33 Bare and Hatakeyama disclosed wherein gathering transfer time 
data further comprises: each enabled path, gathering a cumulative transfer time for all transfer 
operations during a measurement period through the path and a cumulative number of the 
transfer operations during the measurement period (Hatakeyama, col. 22, lines 40-56); and for 
each enabled path determining the average cumulative transfer time for the measurement period 
by dividing the cumulative time by the cumulative number of transfers, wherein the path is 
indicated as disabled if the average cumulative transfer time for the path satisfies the threshold 
(Hatakeyama, col. 22, lines 57-64). 

7. As per claims 6,20,34 Bare and Hatakeyama disclosed wherein the measurement period 
comprises a number of transfer operations for all paths, wherein the determination to disable 
paths occurs after the number of transfer operations in the measurement period has occurred 
(Hatakeyama, col. 23, lines 14-19), and further comprising starting another measurement period 
to gather transfer time data after determining paths to disable (Hatakeyama, col. 23, lines 20-26). 
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8. As per claims 7,21 ,35 Bare and Hatakeyama disclosed wherein transfer time data is 
gathered by path and transfer size, and wherein the average cumulative transfer time is calculated 
for each enabled path and for at least one transfer size (Hatakeyama, col. 22, lines 40-56). 

9. As per claims 8,22,36 Bare and Hatakeyama disclosed wherein the measurement period 
comprises a number of transfer operations for all paths for a transfer size, wherein the 
determination to disable paths for a transfer size occurs after the number of transfer operations in 
the measurement period has occurred (Hatakeyama, col. 14, lines 54-64), and further comprising 
starting another measurement period to gather transfer time data for the transfer size after 
determining paths to disable for the transfer size (Hatakeyama, col. 15, lines 45-65). 

10. As per claims 9,23,37 Bare and Hatakeyama disclosed wherein the transfer time is 
measured from the time the transfer is sent to the device to the time a response is received from 
the device indicating that the transfer completed, further comprising adding the transfer time for 
a 4 transfer transmitted down the path to the cumulative transfer time for the path (Hatakeyama, 
col. 22, lines 40-56). 

11. As per claims 10,24,38 Bare and Hatakeyama disclosed further comprising: for each 
enabled path, determining a best average transfer time from the average cumulative transfer 
times for all paths (Hatakeyama, col. 22, lines 40-56), wherein determining whether the average 
cumulative transfer time for one path satisfies the threshold comprises determining whether the 
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average cumulative transfer time for the path exceeds the best average transfer time by a 
percentage amount (Hatakeyama, col. 1 1, lines 48-59). 

1 2. As per claims 1 1 ,25,39 Bare and Hatakeyama disclosed wherein determining whether the 
average cumulative transfer time satisfies the threshold further comprises disabling the path for a 
first number of transfer operations if the average cumulative transfer time for the path exceeds 
the best average transfer time by a first percentage amount and disabling the path for a second 
number of transfer operations if the average cumulative transfer time for the path exceeds the 
best average transfer time by a second percentage amount (Hatakeyama, col. 22, lines 40-56). 

13. As per claims 12,26,40 Bare and Hatakeyama disclosed wherein the multiple paths 
comprise multiple paths between a first controller and a second controller, and wherein one path 
is selected to transmit updates to a primary storage area managed by the first controller to the 
second controller to store in a secondary storage area (Bare, Page. 18, col. 0239). 

14. As per claims 13,27,41 Bare and Hatakeyama disclosed wherein transfer time data is 
gathered by path and a size of the update, wherein a path is disabled for a given update size and 
wherein the path is capable of being enabled for at least one other update size (Bare, Page. 20, 
col. 0266). 

15. As per claims 14,28,42 Bare and Hatakeyama disclosed wherein the paths extend through 
a network (Bare, Page. 3, col. 0031-0032). 
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Conclusion 

16. Any inquiry concerning this communication or earlier communication from the examiner 
should be directed to Adnan Mirza whose telephone number is (703)-305-4633. 

17. The examiner can normally be reached on Monday to Friday during normal business 
hours. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dharia Rupal can be reached on (703)-305-4003. The fax for this group is (703)-746- 
7239. 

18. The fax phone numbers for the organization where this application or proceeding is 
assigned are as follows: 

(703)-746-7239 (For Status Inquiries, Informal or Draft Communications, please label 
"PROPOSED" or "DRAFT"); 

(703)-746-7239 (For Official Communications Intended for entry, please mark "EXPEDITED 
PROCEDURE"), 

(703)-746-7238 (For After Final Communications). 

19. Any Inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703)-305-3900. 

Any response to a final action should be mailed to: 





Application/Control Number: 09/591,024 



Page 8 



Art Unit: 2145 
BOX AF 

Commissioner of Patents and Trademarks Washington, D.C.20231 
Or faxed to: 

Hand-delivered responses should be brought to 4 th Floor Receptionist, Crystal Park II, 
2021 Crystal Drive, Arlington, VA 22202. 




Adnan Mirza 



Examiner 



